
Risk and Practice Management Tip: Testamentary Capacity

Lawyers should always take care when receiving instructions on a will. Per McDonald, J. in McCardell’s Estate v Cushman 1989 CanLII 3355 (AB Q.B.) “When a solicitor is alerted to the possibility that testamentary capacity is in issue, and especially when instructions as to the contents of the proposed will have been received from another person, and that person stands to benefit significantly under the will, it is important that the solicitor question the testatrix in a non-leading way to ensure that the testatrix can instruct him in her own words and is not simply agreeing without really knowing what is taking place or what the intended effect of the will would be.” Failure to take this care could make a lawyer liable. It is a good idea in these situations for the lawyer to have an independent witness present, and ensure that careful notes are taken and retained in the file.
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