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Current Practice Issues

The new proposed standards pertain to lawyers’ competence, drawing largely 

from existing law.

The standards are intended to assist counsel in fearlessly, vigorously and 

independently defending their clients.



Competence

• The Rule concerning Competency in Ch. 3.1 of  the Nova Scotia Barristers’ 

Society Code of  Professional Conduct and the more specific definitions of  

that term contained within Ch. 3.1-1 of  the Code are a useful starting point 

to understanding Competency in the context of  criminal practice. 

Experience of  counsel is a significant factor in a lawyer’s competence to 

undertake a matter. A lawyer must not undertake a matter without the 

requisite skill gained



Competence

• A lawyer must recognize a task for which the lawyer lacks competence and 

the disservice that would be done to the client by undertaking that task. If  

consulted about such a task, the lawyer should: (a) decline to act; (b) obtain 

the client’s instructions to retain, consult or collaborate with a lawyer who is 

competent for that task; or (c) obtain the client’s consent for the lawyer to 

become competent without undue delay, risk or expense to the client. 



Competence

• Experience guidelines are a useful starting point to determining whether 

counsel has sufficient experience by training and experience. See Code Ch. 3 

- Commentary #6



Competence

• Counsel can take on cases where they will require some training, as long as 

the client is advised about the time and expense that may be required. 



Competence

• Complexity of  the matter includes the form and manner of  presentation of  

the evidence. In some cases this will require the lawyer to have a basic ability 

to understand specialized information such as financial, scientific (such as 

DNA), or industry-specific data, and computer literacy and equipment 

sufficient to allow the lawyer to work with electronic disclosure and evidence 

presentation. See, specifically, the PPS/police MOU on electronic disclosure.



Competence

• Counsel are entrusted to act independently when they take carriage of  a file. 

They are not the mouthpiece of  their client. Their independent judgment 

includes making strategic decisions, the extent of  cross-examination, etc. 



Competence

• Advancing any and all objections, making any and all applications that come 

to mind, regardless of  consideration of  chances of  success, or effect on 

other arguments or defences advanced, are the hall mark of  incompetence.



Competence in Special Applications

• 278.1 - 278.9 of  the Criminal Code 

• Are these documents relevant to the matter?

• Operating within the application process



Competence Issues on Appeal

• A lawyer’s competence has been heavily assessed on: adherence to the rule in 

Browne v.  Dunn; challenge for cause in jury selection (cultural 

competence); conflicts of  interest; motions to adduce evidence; the calling 

of  witnesses; advising  the accused as to the pros and cons to testifying 

(which is strictly the decision of  the client); cross-examination of  a witness; 

investigation and preparation of  the case; review of  disclosure with the 

client; advice on possible defences or consequences of  a guilty plea, etc.



Current Practice Issues

Guilty Pleas and Withdrawals  

• Section 606.

- Implications of  a guilty plea

• Withdrawal of  a guilty plea.

- What is required and what is the process?

• Withdrawal as Solicitor of  Record.

- How can this be done and when is it allowed?



Guilty Pleas

• Providing a guilty plea to a court can have unforeseen consequences, which 

include, but are not limited to, immigration issues.

• Therefore, it is extremely important to ensure that every required step is 

completed prior to and during the guilty plea.

• Helpful advice – Ensure that when the facts are read into the record, your 

client is the one who agrees with the facts, on the record. Also, read over s. 

606 on the record and ask the Judge/Justice also to review s. 606 with the 

client.



Guilty Pleas

• Often, forms and Agreements requiring the client’s signature can be very 

helpful to ensure best practice. 

• This will ensure that your client is fully aware of  the consequences and 

repercussions of  the guilty plea, and all the components of  the plea.

• See Handout for an example of  an Agreement when entering a guilty plea.



Withdrawal of  Guilty Plea

• Withdrawal of  a guilty plea is not an easy process.

• If  the Crown consents to the withdrawal, then you may be permitted to stay 

on record. If  the Crown does not consent, then you will be forced to get off  

record, because you will likely become a witness.

• There is further guidance within the Competency Standards from the NSBS.



Withdrawal as Solicitor of  Record

• General

• 1. A lawyer must not withdraw from representation of  a client except with good cause.1

• 2. A lawyer must withdraw from representing a client under the following circumstances: (1) 
they are discharged by the client; (2) the client persists in instructing the lawyer to act 
contrary to professional ethics; (3) the lawyer is instructed by the client to do something that 
is inconsistent with the lawyer’s duty to the court; (4) the lawyer’s continued representation 
of  the client will lead to a breach of  the Rules of  Professional Conduct; or (5) the lawyer is 
not competent to handle the case.2

• 3. A lawyer must provide reasonable notice to the client of  his or her intention to withdraw.3



Withdrawal for Non-Payment of  Fees

• 4. A lawyer may withdraw because the client has not paid the agreed fee; 

however, a lawyer must not withdraw from representation of  a client on the 

grounds of  non-payment of  fees, unless the client is given a reasonable 

opportunity to obtain another lawyer who will (1) either be able to secure an 

adjournment of  the matter, or (2) be prepared to properly represent the 

client on the trial date without adversely affecting his client’s interests.4



Duties upon Withdrawal

• 5. A lawyer must, upon his or her removal as counsel of  record, inform the client in writing 
of  the following: (1) that counsel has withdrawn from the case; (2) the reasons for the 
withdrawal, if  any; and (3) if  the matter was adjourned, the new date of  the trial or hearing; 
or if  the matter was not adjourned, that the client should expect that the trial or hearing will 
proceed on the currently-scheduled date and that the client should retain new counsel.5

• 6. A lawyer must cooperate with the successor lawyer in the transfer of  the file so as to 
minimize expense and avoid prejudice to the client.6

• 7. Notwithstanding the existence of  a lien, the lawyer must ensure that all documents and 
papers to which the client is entitled, including the Crown disclosure package is promptly 
delivered to the successor lawyer.



Current Practice Issues

DELAY

• Post Jordan and Cody era.

• How to navigate the looming issue of  delay.

• When is it appropriate to waive delay and when is it best to not waive delay.



Delay – Jordan Ruling

• One of  the most pressing current issues is the reformulated test for 

unreasonable delay. This is often referred to as the Jordan Ruling. Jordan and 

Cody are the leading cases that provide guidance, as a timeline as to when 

undue delay arises. As a starting point, it is 18 months for Provincial Court, 

and 30 months for Supreme Court. 

• R v Jordan, 2016 SCC 27

• R v Cody, 2017 SCC 31



Delay – Jordan Ruling

• The main consideration is ensuring that you do not waive delay without 

instruction from your client and reviewing what the waiver of  delay entails.

• When analyzing the delay in question, the courts will look to see where the 

delay occurred, and the reasoning for the delay. Was the delay due to a crown 

adjournment or a defence adjournment, or due to an issue with court 

scheduling?



Current Practice Issues

Cultural Competence

• The Nova Scotia Barristers’ Society will also be implementing practice 

standards which include cultural competence.



Current Practice Issues

• Competence can involve cultural aspects. Sometimes a client’s cultural 
background can have a substantive effect on their rights to liberty and to a 
fair trial. For example, indigenous people tend to be disproportionately 
denied bail, and still serve longer sentences than non-indigenous offenders. 
As a result, when counsel have an indigenous client s/he has a positive duty 
”to bring that individualized information before the court in every case, 
unless the offender expressly waives his right to have it considered”. Similar 
consideration should be given to cultural elements that may affect moral 
culpability for the purpose of  sentencing.



Current Practice Issues

• Cultural background also has a substantive effect on the right to be tried by a 

jury of  one’s peers. 

• Practitioners must be aware of  their clients’ cultural factors and be able to 

identify when/how they may apply.



Current Practice Issues

Cultural Competence

• When Does Gladue Apply? Bail? Sentencing?

• Unpacking Cultural Impact Assessments.



Gladue Application at Bail

Duties on Counsel 

• There is a duty upon counsel to determine if  the alleged offender identifies as 
Indigenous, and if  so, undertake to ensure that Gladue is applied properly. The 
individual coming before the court can have Gladue presented by the use of  a 
Gladue Report or submissions of  Defence counsel. If  a Gladue Report is not 
requested Defence Counsel may have to call evidence. You would seek to have 
evidence provided by individuals with particularized knowledge in this area, a 
relative/friend of  the accused, who knows of  the some or all of  the factors listed 
below, or the accused themselves.   



Gladue Application at Bail

Factors to consider 

1. Substance abuse personally and in the immediate family 

2. Physical abuse in personal relationships

3. Violence in the family 

4. Deterioration of  Health 

5. Low income and unemployment due to lack of  education 

6. Poverty 

7. Mobility 

8. Home and food security 

9. Overt and covert Racism 

10. Loss of  identity, culture and ancestral knowledge 



Gladue Application at Bail

• Leading Authorities 

• R v Gladue, [1999] 1 S.C.R. 688  

• R v Ipeelee, [2012] 1 S.C.R. 433 

• R v Robinson, 2009 ONCA 205 

• R v Silversmith, [2008] O.J. No. 4646 

• R v Kakekagamick, 2006 ONCA 3346 

• R v Brant, [2008] O.J.No.5375 



Gladue Application at Sentencing

• Pursuant to the sentencing principles enumerated in section 718.2(e) of  the 

Criminal Code of  Canada:

• “718.2(e) all available sanctions, other than imprisonment, that are reasonable 

in the circumstances and consistent with the harm done to victims or to the 

community should be considered for all offenders, with particular attentions 

to the circumstances of  Aboriginal offenders.” 



Gladue Application at Sentencing

• Paragraph (e) is not simply a codification of  existing jurisprudence. The 

purpose is to ameliorate the serious problem of  overrepresentation of  

aboriginal people in prison, and encourage sentencing judges to have 

recourse to restorative approach to sentencing. 



Gladue 

For assistance feel free to contact:

• Mi’kmaw Legal Support Network 

Shannon Mooney  

(responsible for all Aboriginal Youth and Adult within Nova Scotia.) 

Halifax Regional Municipality 

smooney@mlsn.ca 

Office: (902) 468-0381



Cultural Impact Assessments 

• Like Indigenous Canadians, persons of  African descent are over-represented 

in the prisons and the criminal justice system.

• Cultural Impact Assessments are being utilized more frequently.

• Cultural Impact Assessments are similar in nature to Gladue Reports in that 

they provide a robust understanding of  how the individuals entire 

background has impacted them and contributed to their current situation. 

This assists in determining the persons moral blameworthiness. 



Cultural Impact Assessments 

• Leading Case Law:

• R v X, 2014 NSPC 95

• R v RD, 2015 NSPC 83

• R v Gabriel, 2017 NSSC 90

• R v Perry, 2018 NSSC 16

• R v Jackson, 2018 ONSC 2527



Cultural Impact Assessments

Cultural Impact Assessments utilize the same factors as Gladue but with a different cultural lens

1. Substance abuse personally and in the immediate family 

2. Physical abuse in personal relationships

3. Violence in the family 

4. Deterioration of  Health 

5. Low income and unemployment due to lack of  education 

6. Poverty 

7. Mobility 

8. Home and food security 

9. Overt and covert Racism 

10. Loss of  identity, culture and ancestral knowledge



Cultural Impact Assessments

• Cultural Impact Assessments are currently being completed by Robert Wright and Lana MacLean. 

Robert S. Wright, MSW, RSW

200-5435 Portland Place, Halifax, NS B3K 6R7

Tel: 902.491.4286| Email: info@robertswright.ca

Lana MacLean, MSW, RSW
77 Grindstone Dr.
Halifax NS B3R 0A5

Telephone: 902-223-4906
lmmaclean1@bellaliant.net

mailto:lmmaclean1@bellaliant.net


Questions or Comments?

Thank you for your time and attention!

Mark A. Scott QC, 

Jade M. Pictou

Alexander J. Mackillop


