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What were the courts up to in 2016?
Deciding cases dealing with:
 Solicitor-Client Privilege: SCC endorses strong
protection for solicitor client privilege… but end of
“advisory common interest privilege”?
 Employment Law: Federally regulated employees can
only be terminated for just cause… and bonuses may
be included in damages for wrongful dismissal

 Corporate law: potential parent liability to franchisees
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 Corporate Governance: enhanced corporate governance
and disclosure requirements for plans of arrangement
 Tax Law: SCC limits use of rectification remedy
 Constitutional law: OCA shuts down city of Hamilton’s
jurisdictional overstep
 Banking and Privacy: SCC clarifies disclosure of personal
banking information and Bank’s PIPEDA obligations
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1. Solicitor-Client Privilege: “near absolute” protection
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Solicitor-Client Privilege
 Two sets of companion cases from the SCC reinforced the
“near absolute” protection from solicitor-client privilege in
Canada:


Lizotte v. Aviva Insurance Company of Canada, 2016 SCC
52 (Lizotte) and Alberta (Information and Privacy
Commissioner) v. University of Calgary, 2016 SCC 53
(Alberta Information and Privacy Commissioner)



Canada (Attorney General) v. Chambre des notaires du
Quebec, 2016 SCC 20 (Chambres des notaires) and
Canada (National Revenue) v. Thompson, 2016 SCC 21
(Thompson)
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Lizotte
Facts:
 the assistant syndic of the Chambre de l’assurance de
dommage demanded that an insurance company
produce documents subject to litigation privilege

 The legislation required insurers to “forward any
required document or information concerning the
activities of a representative”
 The insurer withheld some documents on the basis that
they were subject to litigation privilege
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Lizotte...cont’
 The SCC agreed with the insurance company

 It confirmed the fundamental importance of litigation
privilege


While it is different and less absolute than solicitor-client
privilege, it nonetheless “serves an overriding public
interest […] to ensure the efficacy of the adversarial
process.”

 Only “clear, explicit and unequivocal language” in the
legislation can compel the production of documents
subject to solicitor-client privilege or litigation privilege
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Alberta (Information and Privacy
Commissioner)
 At issue was section 56(3) of the Alberta FIPPA


requires public bodies to produce to the Information and
Privacy Commissioner records on demand despite “any
other enactment or any privilege in the law of evidence”

 The Commissioner issued a Notice to Produce
documents requiring the University of Calgary to
produce documents over which it had claimed privilege.
 The University applied for Judicial Review of the
decision
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Alberta (Information and Privacy
Commissioner)…cont’
 The SCC applied its holding in Lizotte
 The expression “any privilege of the law of evidence” in
statute is not sufficiently clear, explicit, and unequivocal
to abrogate solicitor-client privilege


legislation will be interpreted restrictively

 Solicitor-client privilege is no longer merely a privilege of
the law of evidence, but a substantive right that is
fundamental to the proper functioning of our legal
system
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Takeaway

Solicitor-client and litigation privilege receive broad
protection under the law - only very clear and
unequivocal statutory language can abrogate them.
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Chambres des notaires and
Thompson
 In these companion cases, the SCC considered the
ability of the CRA to compel the production of
documents or information from lawyers or notaries
under s. 231.2 of the Income Tax Act

| 10

Chambres des notaires
The regulatory scheme

 The “requirement” scheme of the Act authorizes the
Minister of National Revenue to require any person
(including lawyers) with any document or information
concerning a taxpayer
 Although the Act protects information protected by
“solicitor-client privilege” from disclosure, “accounting
records” are excluded from the definition of the privilege
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Thompson
Facts:

 In Thompson, the CRA requested documents relating to
the accounts receivable of an Alberta lawyer, Mr.
Thompson
 Mr. Thompson claimed privilege over his accounts
receivable because they contained names and
accounting information regarding his clients
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Thompson
Procedural facts:

 The SCC dismissed the motion to state a constitutional
question, so at the hearing the case turned entirely on
the statutory interpretation of the provisions
 But the decision ultimately turned on the Court’s
decision in Chambres de notaires on constitutionality
(heard a year later, but decisions released on the same
day)
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Chambres des notaires
Facts:
 In Chambres des notaires, the CRA had issued a
requirement for documents and information, regarding
the clients of a number of notaries in Quebec

 The information requested fell under the “accounting
records” exception, so was not protected from
disclosure under the Act
 The Chambres argued that the relevant provisions of
the Act were unconstitutional because they infringed
upon the protection from unreasonable search and
seizure under s.8 of the Charter
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Thompson and Chambres des
Notaires
 The Supreme Court held that the “accounting records”
exception to solicitor-client privilege under the ITA was
unconstitutional


solicitor-client privilege is a principle of fundamental
justice and legal principle of “supreme importance”



to pass constitutional muster the statutory scheme must
ensure that the privilege remains “as close to absolute
as possible” and is only interfered with if “absolutely
necessary”
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Thompson and Chambres des
Notaires…cont’
 Minister’s arguments for constitutionality rejected:


client’s expectation of privacy in information protected by
solicitor-client privilege is always of the “highest order”
regardless of context (administrative vs. criminal)



whether a document is privileged or not depends on
content – not form (it doesn’t matter if it is called an
“accounting record,” it is still privileged if it reveals
information about the solicitor-client relationship)

 SCC reinforces that the privilege belongs to the client,
and that clients must have the opportunity to protect it
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Takeaways
 The supremacy of client-solicitor privilege is reinforced

 Although legislatures may, through clear and explicit
language, abrogate solicitor-client privilege, courts will
carefully scrutinize any impairments
 It will be rare for public authorities to have access to
information protected by solicitor-client privilege
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3. The end of “ Advisory Common Interest Privilege” in
Canada?
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“Advisory Common Interest Privilege”
 Seller has a lot of information about the legal status of
its company





potential liabilities
status of litigation
tax appeals
etc.

 Buyer wants to know a lot about the legal status of the
company that it’s buying as part of the due diligence
 Common method of giving the buyer information:


share legal advice

| 19

“Advisory Common Interest Privilege”
 Problem: typically solicitor-client privileged advice must
be kept confidential by the party who receives the
advice in order to maintain the privilege
 Showing the advice to a third party typically constitutes
a waiver of the privilege
 “Common interest privilege” is an
exception to this rule of waiver
 First arose between joint defendants
in litigation (this has been ratified by
the courts)
 Later believed to have been expanded to the advisory
context
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National Revenue v. Iggillis Holdings
Inc., 2016 FC 1352
Facts:
 The CRA was seeking a copy of a legal memo prepared by
counsel to client, Abacus, discussing the tax issues arising
out of a set of proposed commercial transactions with the
vendors
 Abacus’ counsel had circulated the memo to the vendor’s
counsel to ensure that they understood the tax
consequences and legal risks arising out of this transaction

 Abacus’ counsel declined to produce the memo to the CRA
on the position that the memo could not be compelled as it
was protected by “advisory common interest privilege”
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Iggillis…cont’
 Was privilege lost when the memo was circulated?


YES.

 The Court rejected the protection of “advisory common-interest
privilege”, and ordered the memo produced
 The Court had “difficulties understanding the justification for the
doctrine” and also, was “concern[ed] in terms of fairness due to its
impact if applied in a legal process challenging the Transaction”

 Though common interest privilege “in transactional circumstances
is strongly implanted in Canadian law…”, the Court “nevertheless is
very strongly of the view that CIP (common interest privilege) is not
a valid component of SCP (solicitor client privilege) doctrine”
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Iggillis…cont’

 The Court preserved the common interest privilege in
the litigation context



saw it as a sub-set of litigation privilege rather than
solicitor-client privilege
different rationale for litigation privilege (protection of the
process) justifies maintaining it
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Takeaway
This decision is currently under appeal at the Federal
Court of Appeal, and if upheld, will have significant
consequences for parties seeking to share information
in the due diligence phase of commercial transactions.
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4. Just cause – just ‘cause you’re a federally
regulated employee
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Wilson v. Atomic Energy of Canada
Ltd., 2016 SCC 29
Facts:
 Mr. Wilson was employed as an administrator at Atomic
Energy of Canada Limited for four and a half years

 He was dismissed without cause. He was provided with a
severance package of six months’ pay in lieu of notice
 Mr. Wilson filed an “unjust dismissal” complaint pursuant to
section 240(1) of the Canada Labour Code, claiming that
federally regulated employees could not be terminated on a
“without cause” basis
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Wilson…cont’

 The SCC agreed with Mr. Wilson
 Sections 240-246 of the CLC provide protections like
those available to unionized employees covered by a
collective agreement, and these sections apply to nonunionized employees who have completed 12 months of
continuous employment.

| 27

Takeaway

Canada Labour Code overrides the common law
principle that an employer can terminate the
employment of a non-unionized employee, without
cause, by providing the employee with reasonable
notice.
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5. Bonuses: “active employment” includes… getting
fired?
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Paquette v. TeraGo Networks Inc., 2016
ONCA 618 (Paquette) and Lin v. Ontario
Teachers Pension Plan (Lin)

 Two decisions from the Ontario Court of Appeal
reviewed bonus plans and signalled that an employer
may have to pay an employee for a bonus that has
arisen even after that employee has been terminated.
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Paquette
Facts
 Paquette was a summary judgment decision for
wrongful dismissal damages, including damages for a
bonus he would have earned during the reasonable
notice period.
 The employer’s bonus plan provided that employees
“actively employed by [the employer] on the date of the
bonus payout” are eligible for a bonus based on their
salary.
 Is Paquette was entitled to bonuses lost during the
reasonable notice period?
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Paquette…cont’
 YES.
 The issue was not whether he was “actively” employed
after termination


Rather, it is what he lost due to the failure to provide
reasonable notice, and the terms of the contract

 He would have received the bonus had he been given
reasonable notice, and the terms of the contract were
not sufficiently clear to remove his common law right to
damages for a bonus where the employer fails to
provide reasonable notice
| 32

Lin
 Wrongful dismissal judgment in which Mr. Lin was
awarded damages for bonuses that would have arisen
during a 15-month reasonable notice period
 The Court of Appeal held that Lin’s claim was not for the
bonus itself but for common law damages as
compensation for what he would have received had his
employer not failed to give reasonable notice
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Lin…cont’

 The bonus plans did not “unambiguously alter or
remove” the common law right to receive compensation
for lost bonuses
 The following are not sufficient to limit an employee’s
right to a bonus:



conditions in contracts or bonus plans that an employee
must be actively employed,
or language to the effect that no bonus
is payable where employment
is terminated by the employer prior
to the payout of the bonus
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Takeaway

Employers must draft employment contracts to
expressly limit the right to damages compensating an
employee for lost bonuses
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6. Plans of Arrangement and the court’s heightened
scrutiny of corporate governance
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InterOil Corporation v. Mulacek, 2016
YKCA 14
 InterOil initially entered into a share exchange
arrangement in May 2016 with Oil Search Limited
 Exxon Mobil then made an unsolicited proposal to buy
all of the shares of Interoil
 The ExxonMobil payment was to be larger than the Oil
Search payment
 The Interoil Board determined that the ExxonMobil
proposal was “superior” to the Oil Search proposal, and
unanimously approved entering into the ExxonMobil
arrangement agreement
 The Board recommended that InterOil shareholders
vote in its favour
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Interoil…cont’
 The Board obtained a market standard fairness opinion
from leading investment bank, Morgan Stanley,
evaluating the bid


The fee for preparing the fairness opinion was a
“success fee” contingent on the Exxon Mobil
arrangement being completed.
 the amount of this fee was not disclosed in the InterOil
information circular

 At a special meeting, the shareholders voted with
approximately 80% approval of the proposal
 Mr. Mulacek, founder and former chairman of Interoil,
objected to its fairness
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Interoil…cont’

 Despite finding deficient corporate governance and
inadequate disclosure, the Supreme Court of Yukon
approved the ExxonMobil arrangement


Mulcaek appealed to the YKCA

 The Court of Appeal set aside the Yukon Supreme Court
decision and dismissed the application to approve the
ExxonMobil arrangement
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Interoil…cont’
 Despite the 80% approval from shareholders, the Board’s
process in approving the ExxonMobil arrangement was
inadequate:




fairness opinion prepared by Morgan Stanley was conflicted
due to contingency fee (no second independent opinion)
the board only set up a non-independent “transaction
committee”, and not a full special committee, to evaluate the
proposed transaction

 Superior Court was required to “do more than accept the
vote of the majority as a ‘proxy’ for fairness, or the cash
amount of ExxonMobil’s offer as a proxy for
reasonableness”
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Takeaway
Shareholder approval of an arrangement cannot be a
substitute for a process that demonstrates the
fairness of the arrangement to the Court
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7. Disclosure of financial information under PIPEDA
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Personal Information Protection and
Electronic Documents Act
 Governs collection, use and disclosure of personal
information by organizations in the course of
commercial activities
 Prohibits organizations from disclosing personal
information without the knowledge and consent of the
individual
 Some exceptions where consent is not necessary,
including:



implied consent
where disclosure is “required to comply with…an order
made by a court” – s.7(3)(c)
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Royal Bank of Canada v. Trang,
2016 SCC 50
Facts
 RBC loaned the Trangs $35,000 in 2008


the Trangs defaulted on the loan in 2010

 RBC obtained a judgement order and filed a writ of
seizure of sale with the sheriff to collect


But Scotiabank held the first mortgage on the Trangs’
property in Toronto

 The Sheriff required a mortgage discharge statement
from Scotiabank
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Trang…cont’

 Scotiabank refused to provide the statement without the
consent of the Trangs, because it contained personal
information protected under PIPEDA
 RBC sought an order compelling Scotiabank to produce
the mortgage discharge statement

 The Court of Appeal agreed with Scotiabank
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Trang…cont’

 SCC reversed the Court of Appeal’s decision, and
ordered the disclosure of the mortgage disclosure
statements by Scotiabank to RBC
 First, an order made by a judgment creditor constitutes
an “order made by a court” under s.7(3)(c) of PIPEDA



this order permitted Scotiabank to produce the discharge
statement without the consent of the parties.
“PIPEDA does not interfere with the court’s ability to
make orders”
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 Second, the Trangs had impliedly consented to the
disclosure of the mortgage disclosure statement
 While financial information disclosure is usually
“sensitive”, requiring express consent, the degree of
sensitivity of specific financial information is a contextual
determination



the business and regulatory context is important to the
determination of implied consent
the legitimate business interests of other creditors are a
relevant part of the context which informs the reasonable
expectations of the mortgagor
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Trang…cont’

 A reasonable person borrowing money knows that if
they default on a loan, they should expect that a creditor
will be able to obtain the information necessary to
realize the debt.
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Takeaway

PIPEDA cannot be used to prevent the disclosure of
personal information that is required by law.

| 49

8. You’ve got mail – municipal constitutional powers
clarified by OCA
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Canada Post Corporation v. Hamilton
(City), 2016 ONCA 767
Facts

 City of Hamilton adopted a bylaw designed to control
where Canada Post installed community mailboxes
 But the Constitution grants Parliament legislative
authority over the postal service
 Canada Post applied to the Superior Court and asked
that the bylaw be set aside on six different constitutional
grounds, and was successful on all six – decision was
affirmed by the OCA (but not all six constitutional
grounds)
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Canada Post…cont’

 The OCA held that


the by-law created a permitting process for installing
“equipment” on City roads – not just mailboxes



therefore, it was in “pith and substance” about
property and civil rights, and fell within valid
provincial legislative authority

 However…
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Canada Post…cont’

 The by-law frustrated the purpose of the federal
Canada Post Act and the Mail Receptacles Regulations,
which grant sole-decision-making power of the location
of mail receptacles to Canada Post
 Therefore, under the doctrine of federal paramountcy,
the bylaw was inoperative as it applied to Canada Post
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9. Growing pains– Corporate Parent liability extended?
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Addison Chevrolet Buick GMC Limited v.
General Motors of Canada Limited,
2016 ONCA 324
Facts
 GMC restructuring
 Canadian car dealers entered into dealership
agreements with General Motors Canada Limited
(“GMCL”)
 They alleged that GMCL’s U.S. parent company, which
recently emerged from U.S. bankruptcy proceedings in
2009, was liable for breaches of good faith and fair
dealing under Ontario’s Arthur Wishart Act (“AWA”)
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 Dealers brought summary judgment motion in Superior
Court, which held that franchisor parent could never be
liable under the AWA
 OCA overturned that decision, holding it was not “plain
and obvious” that a claim against a parent would not
succeed
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 AWA is remedial legislation, designed to protect
franchisees in the face of power imbalance


AWA should be interpreted in favour of franchisee
protection

 Possible that a corporate parent that exercises sufficient
control over subsidiary could be “franchisor’s associate”
under the AWA, and thus owe a duty of good faith to
franchisees under the AWA or under the common law
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Takeaway
Potential extension of liability for a breach of the duty
of good faith to corporate parents who are involved in
the granting of franchises
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10. Rectification remedy…rectified?
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Canada (Attorney General) v. Fairmont Hotels
Inc., 2016 SCC 56 and Jean Coutu Group (PJC)
Inc. v. Canada (Attorney General), 2016 SCC 55

 Companion cases in the Supreme Court that clarified
the equitable remedy of rectification in the tax context
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Background

 Rectification: equitable remedy that allows courts to
retroactively amend written documents which, because
of a mistake, do not reflect the parties agreement
 Historically, courts have used it expansively and flexibly
 But, conflicting case-law: higher standard from Shafron
v. KRG Insurance Brokers, 2009 SCC 6 or lower
standard from Juliar v. Canada, 50 O.R. (3d) 728
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Fairmont
Facts:
 Fairmont Hotels Inc. was involved in financing the purchase
of two hotels in the U.S.


Financing intended to operate on a tax neutral basis

 When Fairmont was later acquired, that intention was
frustrated


the acquisition would cause Fairmont to realize a deemed
foreign exchange loss

 The parties to the acquisition agreed on a plan that allowed
Fairmont to hedge itself against any exposure to the foreign
exchange tax liability


…but not its subsidiaries
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Fairmont…cont’
 Fairmont and the Canadian affiliates redeemed shares
under the mistaken assumption no taxable foreign gains
would be triggered.
 A CRA audit revealed the mistake, and Fairmont sought
to avoid that liability by rectifying the directors’
resolutions redeeming the shares.
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Fairmont…cont’
 SCC denied the use of the rectification remedy in this
case


a mere general intention to carry out transactions on a “tax
neutral” basis not enough

 Rectification remedy is limited to situations where written
instrument has incorrectly recorded the parties’ antecedent
agreement


can only fix written instrument, not the agreement itself

 Must bring evidence exhibiting a high degree of clarity,
persuasiveness and urgency to show the written instrument
does not reflect the parties' true intended course of action
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Jean Coutu Group

Facts
 a subsidiary of PJC Canada invested in a chain of
pharmacies in the US, and due to fluctuations in
currency, there were variations in the value of the
investment
 PJC sought advice from advisors to neutralize
fluctuations without incurring adverse tax consequences


the transactions did not succeed in avoiding tax
consequences – owed CRA $2.2 million in taxes
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Jean Coutu Group…cont’

 PJC Sought help of Superior Court to rectify documents
to reflect the intended tax consequences under article
1425 of the Civil Code


Article 1425 allows applicant to have written documents
be amended with retroactive effect to make them
consistent with the true contract or “common intention”
of the parties
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Jean Coutu Group…cont’

SCC:
 taxpayer’s general intentions of tax neutrality not
precise enough to give rise to a “common intention” that
would form part of the original agreement and allow a
party to rectify that agreement under article 1425



the agreement simply resulted in unforeseen and
undesirable tax consequences
there was a mistake in the transaction agreed to, not in
how it was expressed

 Remedy does not allow “retroactive tax planning”
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Takeaways

 A general intention will not be enough to permit
rectification
 There must be a preexisting agreement which was
not correctly recorded
 Courts will insist on evidence exhibiting a high
degree of clarity, persuasiveness and cogency
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11. Bonus Case – do you actually need to
complete your CPD hours?

Spoiler alert…YES! (for now)
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Green v. Law Society of Manitoba,
2015 MBCA 67
Facts
 Mr. Green, a Manitoba lawyer, failed to complete his
required 12 hours of annual continuing professional
development activities


His license was suspended

 He initially sought a declaration that the rules of the Law
Society of Manitoba requiring him to attend CPD
programs and exposing him to suspension if he does
not are illegal and invalid


His application was dismissed
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Green…cont’

 On appeal, he argued that the Manitoba Legal
Profession Act contains no statutory authority for the
Law Society to enact mandatory CPD rules and to
enforce those rules with a suspension
 He also argued that these rules violated the principles of
natural justice because they gave the Law Society
authority to impose a suspension without a right of
hearing or appeal
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Green…cont’

 The Manitoba Court of Appeal dismissed his appeal
 BUT the SCC granted to appeal, and the appeal was
heard in November, 2016 so stay tuned…
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Takeaways

Complete your CPD hours!
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