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At common law the risk of loss under an agreement of purchase and sale is borne by the purchaser. The risk of loss arises as
soon as the contract becomes unconditional, and is based on the doctrine of equitable conversion: see Paine v. Meller (1801), 6
V.E.S. 349, 31 E.R.1088 (L.C.). At common law the purchaser could be required to complete the purchase and pay the full
purchase price despite substantial or total destruction of the property prior to completion of the purchase. And, in the absence
of legislation or a specific contractual provision giving the benefit of the vendor's insurance to the purchaser in the event of
loss, the purchaser is not entitled to the proceeds of the vendor's insurance: see Rayner v. Preston (1881), 18 Ch.D.l (C.A.);
Keefer v. Phoenix Insurance Company (1900), 31 S.C.R.144 (MAN H.C.); Denesuk v. zajanczkowski, [1948] 1 WWR 225
(AFF'D [1948] 2W.W.R.494(MAN.C.A.)).

To date the only legislation addressing the risk of loss in real property transactions is the Manitoba Law-of Property Act,
R.S.M. 1970 c.L-90. Section 40 (1) provides that a purchaser:

...in the event of damage to or destruction of, buildings on land by fire ...may....apply to the Court of Queen's Bench for an
order governing the application of any monies received or receivable under any insurance policy, in respect of the damage or
destruction;... and the Court may make an order directing the application of the monies on ...the agreement for sale in or
towards rebuilding, restoring or repairing the buildings damaged or destroyed or partly in the one way and partly in the other.
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In order to alleviate the harshness of the common law to the purchaser, nearly all jurisdictions in Canada have included
insurance clauses in approved and common used standard form agreements of purchase and sale. In Nova Scotia the
approved, standard form agreement of purchase and sale, approved by the Nova Scotia Real Estate Association, and used by
most realtors contains the following clause:

Clause 5. All buildings andequipment upon thereal
property shall be and remain at the risk ofthe

vendor
until closing. Pending completion of the sale, thevendor
will hold all insurance policies and proceedsthereof in
trust for the parties as their interests may appear and
in event of damage to the said premises, the purchaser
may either have the proceeds of the insurance and complete
the purchase, or may cancel the Agreement and have all
monies heretofore paid returned without interest.

While this clause has been meant to alleviate the harshness of the common law to the purchaser, as will be seen the Courts
have narrowly construed this provision and substantial risk remains with the purchaser who elects to close a transaction and
receive the proceeds from insurance particularly when the insurer has not yet accepted liability and/or quantified loss.



The leading case in Nova Scotia, and perhaps in Canada, interpreting the effect of
insurance clauses and Agreements of Purchase and Sale, such as clause 5 in our
standard form Agreement of Purchase and Sale, is Wile v. Cook (1983),56N.S.R.(2d)
711, 117 A.P.R. 711, reversed 63 N.S.R. (2d) 14, 141 A.P.R.14, leave to appeal to
S.C.C. granted 65 N.S.R. (2d) 445, 147 A.P.R. 445, 57 N.S. 158n The facts of this
case are straight forward. The vendor and purchaser entered into an Agreement of
Purchase and Sale on a form approved by the Nova Scotia Real Estate Association,
with clause 5 as outlined above, for the sale of a dwelling house and
approximately 30 acres of land. The day before the contracted closing date the
dwelling house was totally destroyed by fire. The vendor reluctantly agreed to
extend the closing for two (2) weeks but refused to provide insurance particulars
and/or copies of proofs of loss. The purchaser was able to elicit some information
regarding insurance coverage from the Mortgagees but was unable to verify this
information. Immediately after the loss prior to the two week extension expiring
an arson investigation commenced and a preliminary finding was made that the fire
was intentionally set. In addition to refusing to provide insurance particulars,
the vendor refused to extend the closing beyond the initial two week extension. At
the end of the two week extension the purchaser filed a Statutory Declaration at
the Registry of Deeds confirming that he elected to complete the purchase once
"(a) the premises are restored to the condition as when I signed the Agreement
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of Purchase and Sale or (b). it is determined that an amount of insurance sufficient to restore the premises to the same
condition as when I signed the Agreement of Purchase and Sale will be paid, and in the event of either (a) or (b) above; (c) the
premises are either restored or it is determined that sufficient insurance proceeds will be paid within a reasonable period of
time." Approximately three months later the insurer quantified the loss and agreed to pay. The purchaser tendered, seeking a
deed to the property and an assignment of the insurance proceeds. The vendor refused. The action then commenced.

At trial, Nathanson, J., found for the purchaser and ordered specific performance. on the issue of the election clause, clause 5
of the Agreement of Purchase and Sale, and the issue of "time is of the essence" clause 9 of the.Agreement of Purchase and
Sale, Nathanson, J., had this to say:

The contractural right to make an election is equally as strong as the contractural provision making time of the essence Para.9.
Paragraph 9 does not in any way override or wipe out the purchaser's right to elect in para.5; therefore, the purchaser continues
to have the right to elect and, until he does so, it is not open to the vendor to proport to withdraw or terminate that right,
nor is it open to the vendor to take any action that prevents the purchaser from making an election. Here, the vendor declined
or refused to communicate to the purchaser, information concerning insurance coverage. Without that information the
purchaser could not elect . ... The purchaser requested the vendor to delay the closing so as to enable the vendor to conclude
her insurance claim. At that point of time, in possession of the necessary facts concerning the amount of money paid by the
insurer to the vendor,
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the purchaser would be able to make his election. In my opinion, that was not an
unreasonable request, and should have been acceded to by the vendor. The
purchaser's right to close the transaction continued in force so long as was
reasonably necessary to enable him to have full knowledge of the alternatives
between which he was entitled by contract to choose.

The effect of the Statutory Declaration, or Caveat, was not argued at trial and
was only referred to in passing by Nathanson,J. in his decision.

On Appeal, the Nova Scotia Supreme Court, Appeal Division, reversed the decision
of Nathanson,J. Addressing the effect of the insurance clause, Clause 5,
MacKeigan,C.J.N.S., states:

The insurance clause, number 5 quoted above, alleviates the common law harshness
in the present case. It gives the purchaser the right to cancel the Agreement and
get his deposit back or to complete the purchase and take an assignment of the
insurance proceeds, such as they may be. The clause does not indicate how much
insurance, if any, is in force, nor does any other provision of the agreement. Nor
does it give the purchaser any guarantee that what insurance the vendor has is
necessarily collectable; it may not be collectable because of arson or other
breach by the vendor or because of some defect in the policy. Even if the vendor's
insurer eventually agrees to pay the loss, the parties may not agree with the
insurer and its adjuster as to the amount of the loss. Thus any knowledgable
solicitor should always advise a purchaser to protect himself by putting a
temporary cover on the property with his own insurer.

Concerning the issue of the Statutory Declaration, or Caveat, MacKeigan, C.J.N.S.,
had this to say:

The purchaser and his solicitor then took action, the effect of which was
apparently overlooked by the trial judge. [referring to the Statutory Declaration]
. ... The purchaser was in my opinion completely in default. No tender or payment
was made on the closing date. The purchaser by the Statutory Declaratin of March
10th, and by
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[his solicitor's] conversation with [the vendor's solicitor] clearly showed no
intention of closing and thus waived any tender by the vendor . ... In my view
[the purchaser] by the Declaration of March 10th repudiated the Agreement.

MacKeigan, C.J.N.S., focused primarily on the effect' of the Statutory Declaration
and not the issue of disclosure of insurance particulars, He indicated that the
purchaser could have made application under the Vendors and Purchasers Act
R.S.N.S. 1967, c.324, for an Order directing the vendor to provide details of the
insurance coverage and for an Order extending the closing date for that purpose.

The purchaser appealed to the Supreme Court of Canada which allowed Leave to
Appeal and dismissed the Appeal. The Court confirmed the Decision and reasoning of
MacKeigan, C.J.N.S. with reference to clause 5, the insurance clause. LaForest, J.
had this to say.:

Clause 5 significantly alleviates the harshness of the common law. Under that
provision the buildings and equipment remain at the risk of the vendor until
closing, "and in the event of damage to the said premises, the purchaser may
either have the proceeds of the insurance and complete the purchase, or may cancel
the Agreement and have all monies heretofore paid returned without interest." But
the clause does not set forth any specific amount of insurance. Indeed, the
purchaser is under no duty to take out any insurance. All the clause provides for
is that if the purchaser elects to go through with the purchase he is entitled to
whatever insurance proceeds may be owing. It does not give the purchaser any
guarantee that the insurance is necessarily collectable. Prudence may dictate that
a purchaser himself obtain coverage during the period before closing, but I would
not wish to be taken as making



any comment regarding a solicitor's duty to so advise him in circumstances like
the present.

I have no doubt that when damage ensues to the property subject to the Agreement,
such as occured in this case, the purchaser is entitled to be granted time to sort
out what he is to do, and he is also entitled to obtain the details of the
insurance coverage from the vendor. MacKeigan, C.J.N.S. notes how the latter right
can, if necessary, be enforced by application to a Court in Chambers in Nova
Scotia. But as I mentioned before, the purchaser was not really concerned with
finding out the details of the coverage. He had obtained considerable information
about this through his solicitor's investigation. What was really dissuading him
from going through with the transaction was the fear that the insurer would not
pay. As I mentioned before, clause 5 of the Agreement does not guarantee him this.
On the occurrence of a fire, he is entitled to be given reasonable time to assess
his position, and to be informed of the facts concerning coverage. The duty of
trustee imposed on the vendor by the clause insures him of this. But as already
stated, the clause does not accord him the right to wait and see if the insurer
will pay. If the purchaser is concerned about this, he can elect to cancel the
agreement.

LaForest,J. concurred with MacKeigan, C.J.N.S. that the Statutory Declaration
constituted a repudiation of the Agreement of Purchase and Sale.

It is apparent from review of the Nova Scotia Supreme Court Appeal Division
Decision and the Supreme Court of Canada's Decision in Wile v. Cook, supra, that -
the Courts have construed the provisions of clause 5 narrowly. Clause 5 does not
require a vendor to carry insurance coverage in any specific amount or at all, and
it does not afford the purchaser the opportunity to determine what, if any, amount
of insurance will be paid before making his election pursuant to this clause.
Indeed, if a purchaser is concerned
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as to the amount an insurer may pay, or whether or not the insurer will pay, the
purchaser can elect to cancel the agreement, as is pointed out by LaForest,J.

Concerning the issue of advising a purchaser to insure a property prior to
closing, it is clear that the purchaser has an insurable interest once the
Agreement of Purchase and Sale ceases to be conditional. The purchaser's insurable
interest is based on an equitable estate in the land being purchased. (see the
following article which is an excellent review of a purchaser's interest under an
Agreement of Purchase and Sale: Craig Brown, "Protecting The Purchaser's Interest
Pending Completion Of A Contract Of Sale Of A .Building," The Canadian Bar Review.
Vol. 62, 1984, p.498.)

MacKeigan, C.J.N.S., in Wile v. Cook, supra, states "...thus any knowledgable
solicitor should always advise a purchaser to protect himself by putting a
temporary cover on the property with his own insurer." He goes on to quote
DiCastri: Law of Vendor and Purchaser (2nd ed.) at page 448: " wisdom dictates
that a purchaser, on entering into an Agreement of Sale, should acquire insurance
on his own as, even, if a term of the Agreement provides for the assignment of the
vendor's existing policy, the validity of the assignment may be contingent upon
obtaining the consent of the insurer and delays in this connection are not
uncommon."
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LaForest,J. was more guarded in his advice regarding a solicitor's advising a
purchaser to place insurance of his own on property prior to closing: " prudence
may dictate that a purchaser himself obtain coverage during the period before
closing but I would not wish to be taken as making any comment regarding a
solicitor's duty to so advise him in circumstances like the present."

While it is undoubtedly prudent to advise a purchaser that he may insure a
property prior to closing, and that he has an insurable interest in a property
prior to closing, the mere placing of insurance by the purchaser does not
necessarily resolve the issue of having funds available at closing when a

property has been destroyed by fire. I have been advised by several insurance

adjusters, and by Mr. George Sparkes of the Insurance Crime Prevention Bureau, that
when arson is suspected it is highly unlikely that any insurance will be paid
until such time as the arson investigation is complete. If this be the case then
the purchaser, although he might be confident in ultimately receiving insurance
proceeds either from the vendor's insurer or from his own insurer, nevertheless

faces the hurdle of being required to close the transaction without insurance
proceeds in hand and without having mortgage proceeds as the property has been
destroyed. This creates a practical
problem for the purchaser: either he has to be independantly
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financially self-sufficient, or he has to find alternate sources for interim
financing his purchase prior to the insurance matter being sorted out. The
prudent purchaser in this case, even though he has placed insurance of his own,
may nevertheless have to cancel the Agreement and receive his deposit back due
to the fact that he does not have the funds available at closing and due to the
fact that the Courts have clearly indicated that an extension of closing is not
a right of the purchaser until insurance matters are sorted out and the proceeds
of insurance paid.

Also, our insurer is not obligated to decide whether or not to make payment of a
claim under a policy of insurance, or to pay the claim until 60 days have
expired from receipt of a completed and acceptably documented Proof of Loss from
the insured. As a practical matter Proofs of Loss may take substantial time to
complete and document properly. This further delays a decision as to whether or
not the insurer accepts responsibility for the loss, and, if so, the amount the
insurer agrees to pay. According to the Wile v. Cook decision of our Appeal
Division and the Supreme Court of Canada the purchaser cannot delay closing
until this is sorted out.



-11-

During the arguing of the Appeal of Wile v. Cook it was pointed out by the
purchaser's solicitor that, without the proceeds of insurance in hand, the
purchaser would not have had funds to complete the purchase, and that to give
business efficacy to clause 5 of the Agreement of Purchase and Sale it should be
interpreted as meaning that the purchaser should have the proceeds of insurance
in hand before being required to complete the purchase. This argument was
rejected by both the Nova Scotia Supreme Court Appeal Division and the Supreme
Court of Canada. Hence, even if the purchaser has been prudent to place his own
insurance on the property, unless he has the proceeds
from his insurance in hand, or unless he has independant sources of financing he
may nevertheless lose the bargain of the purchase due to the fact that he is
financially unable to complete the purchase and cannot require the vendor to
extend the purchase.

Clause 5 of the Agreement of Purchase and Sale establishes a trust for the
parties "as their interests may appear..."
At common law the vendor held the property in trust for the purchaser once an
Agreement of Purchase and Sale was executed and all conditions fulfilled, prior
to closing.
Clause 5 of" the Agreement of Purchase and Sale broadens this trust to include
the insurance proceeds and has the vendor acting as trustee for the purchase in
this respect

as well. In Wile v. Cook supra, Nathanson, J. outlines in detail
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the duty of the vendor as trustee. While the Appeal Division of the Nova Scotia
Supreme Court was silent as to the duty of trustee in the previously cited case,
LaForest, J. in the Supreme Court of Canada commented on the duty of the
trustee. It is clear from these decisions that the vendor as trustee has a duty
to disclose particulars of the insurance policy, and to hold proceeds from the
insurance in trust for the purchaser subject to the purchasers timely election
to close and receive the benefits of the insurance.

The rights and responsibilities of the vendor and purchaser vis-a-vis insurance
proceeds and coverage is muddied somewhat in circumstances where the purchaser is
allowed to move in and occupy the premises prior to closing. In such circum-
stances the vendor must give notice to his insurer of the purchaser's occupancy
and have his insurers concurrence otherwise the vendor's policy may disallow any
claim arising from destruction to the property as there has been a material

change in risk. In such circumstances attention should be given to the specific
language of the vendor's policy, and every effort should be made to seek the

vendor's insurer's confirmation of continued coverage, in writing. Furthermore, the
prudent vendor should insist that the purchaser have insurance coverage in place
prior to moving in before closing. The vendor may require that the purchaser



-13-

have his policy endorsed as showing loss payable to the vendor prior to closing and the vendor's receipt of sale proceeds.

In summary, clause 5 of the standard form Agreement of Purchase and Sale used in this Province alleviates somewhat the
harshness of the common law on the purchaser in the event of destruction to the property prior to closing. However, the
purchaser still faces substantial risk in that he may be required to elect to close the transaction without specific information
as to the amount of insurance that is to be paid. The purchaser is entitled to insurance particulars prior to making his
election, and if the insurance particulars are not voluntarily provided by the vendor, the purchaser may make application
pursuant to the Vendors And Purchasers Act for an order for disclosure of insurance particulars and an extension of the
closing in order to make an election under clause 5. However, the purchaser cannot insist on an extension to closing until
such time as the insurance matters are sorted out and a decision has been made as to payment of insurance. The prudent
purchaser may place insurance coverage on the property as soon as the Agreement of Purchase and Sale has been executed
and all conditions have been met, but this does not necessarily mean that the purchaser will have insurance proceeds from
his own insurance in sufficient time to close
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the transaction. In circumstances where an arson investigation is underway and
it appears that the insurer or insurers, intend to wait until the conclusion of
the investigation before deciding what, if any insurance is to be paid, the
purchaser may have no choice other than to terminate the Agreement of Purchase
and Sale and receive a refund of his deposit. In such circumstances perhaps the
best advice a prudent solicitor can give to a prudent purchaser is to bail out
of the transaction and to mitigate his losses as soon as it is practically
possible. Until or unless legislation is introduced, or unless the insurance
clause in the standard form Agreement of Purchase and Sale is modified, the
purchaser faces substantial risk and no matter how prudent he may be the risk
remains.
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