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At the spring conference in 1996, the effective date for the extinguishment provisions appeared
to be a long way off. There were some that were of the view that the Act did not really come into
its own until July 1, 1999. Well, now that date is upon us, and it may be useful to review once
more the extinguishing provisions of the Act contained within section 4(4). A discussion of this
section also entails a review of Section 5 of the Act which provides for the filing of a Notice of
Claim, and which if filed in accordance with the provisions of the Act, may prevent the
extinguishment provisions from being triggered.

Attached to these notes as Appendix "A" is a description of the elements for extinguishment, and
for those of you who have not brought with you a copy of the Marketable Titles Act, attached as
Appendix "B" is also a copy of Sections 4, and 5 of the Act.

I. Section 4 (4)- Extinguishment

1. What interests are subject to the extinguishment provisions of the Act?

At the outset it is important to remember that the only interests which are capable of being
extinguished under section 4(4) of the Act are interests which have not vested pursuant to a
registered instrument.

2. Is an unregistered interest in land subject to being extinguished if there is no one
whose interest is adverse to that of the unregistered interest holder?

No. A prerequisite for the extinguishment provisions to be triggered, is that there must be a chain
of title which is marketable, and also one which is adverse to the unregistered interest.

3. Once the relevant time frames under s.4(4)(a) through (d) have expired, is the
unregistered interest extinguished?

No. The passage of time in and of itself, is not sufficient to extinuish an unregistered interest
under s. 4(4) of the Act. For the extinguishment to be effective, there must be an instrument
registered in the competing chain by a person who has "marketable title" under the Act. It is only
the upon registration of this instrument, extinguishment takes place .
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4.     What if the time frames in s. 4(4)(a) through (d) have expired. Are there any means
of preserving the interest from extinguishment?

Yes. If the time frames have expired, but there has not yet been any registration of an instrument
by a person in the competing chain of title, then filing a Notice of Claim under Section 5(1)may
prevent the extinguishment provisions of Section 4(4) from being triggered. However, it must be
remembered that the filing of a Notice of Claim cannot validate an otherwise invalid interest
See Section 5(4).

A sample case setting out a situation that will invoke this section of the Act is included as
Appendix "C" to assist you in working through each of the elements of Section 4(4) of the Act.

II. Section 5- Notice of Claim

John Cameron has included in his notes a discussion of the issues involved in filing Notices of
Claim, so I will restrict my comments simply a summary of this Section of the Act.

s.5 (1) Persons whose interests might be extinguished under s. 4(4) may,  by a positive
act, preserve their interest if they register a notice of claim.

(2)  The notice of claim shall be in the form prescribed.

(3) The notice of claim shall include the information set out in this subsection.

(4) A notice of claim cannot revive an interest that is extinguished under s.4(4), an
interest that has expired, or is invalid.

(5) Notices of claim can be renewed.

(6) Absence from the province does not extend the period of time within which a
notice of claim may be registered.

III. Regulations

Attached to these notes are the regulations made pursuant to the Act, which have been secured
from the Registrar of Regulations.

IV.    Sample Notices of Claim as filed at the Registry of Deeds- See Attached Appendix
“D”

We will discuss the issues that we have identified with regard to these examples, in particular
with respect to sections 4, and 5 of the Act.



Marketable Titles Act

We are discussing the issue of "Notices of Claim" at this conference because at midnight on June

30 this year any interest that can be extinguished will be extinguished. That is, an interest in land

that has not vested pursuant to a registered instrument for example, under an unrecorded will or

the interest of an heir on an intestacy, is extinguished by a registered instrument (not including a

will) executed by a person with marketable title after the latest of 1) twenty years after the

interest vested; 2) ten years after the person with the interest attains the age of majority; 3) forty

years after the interest vested in the case of a person of unsound mind; 4) three years after the

coming into force of the Act (which was July 1, 1996). (Section 4 (4))

The only thing that can avoid this extinguishment is a valid notice of claim, under Section 5. So,

what is a notice of claim? Most of us have not seen these let alone bothered to put them on

record. Why (apart from our tendency to want to clean up the title rather than to mess it up)?

Maybe we have not come across a need for them. After all, we are dealing with fairly abstruse

issues. How many people walk into our offices wanting to enforce forty year old claims on

intestacy? At least ones that they haven't lost to someone else's adverse possession? But there

may be some cases we should be looking at.

The notice of claim must be in the form prescribed by the regulations. The regulations (N.S.Reg.

119\96) follow the requirements of the statute: include name of claimant, address, everyone who

appears to have an interest in the land, ownership from the LIS database, PID number,

description, nature of the interest claimed and the basis for the claim, chain of tide and registered

instrument on which claim is founded. Note that failure to include some of this information may



invalidate the notice of claim: Reg. 6. Although the information about other known claimants is

required, only the claimants signing the notice of claim are protected: Reg. 7. A notice of claim is

a statutory declaration; I hope we have better luck than the English judge who commented

"Sometimes the truth will out, even in an affidavit."

This notice of claim is of generally limited importance in protecting interests in land, but the free

ride for very old interests does end this year. If you know of any old clients with potential

interests, now is the time to see if they need to be protected.

The question came up in my own practice recently. Out of the thirty-five part owners of a piece of

woodland (intestacy run riot), one has an interest because of the death of his father in 1952. Does

that need protecting? No, because his interest did not vest until the death of his uncle in 1991

(and then of his aunt in 1997; there are three 0.092 % interests). The other reason is that no one

has a marketable title in the land at the moment; that is what we are trying to create.

Note that a notice of claim only protects interests that can be extinguished. If there are parallel

chains of title, for example, both parties claim under a registered instrument. Since the only

interests that can be extinguished are those that are not registered, a notice of claim has no effect

and is not authorized under the Act.



"Because such documents are held to be without force and effect, and may be liable to be struck

from the records of the Registry of Deeds, it follows that they are not notice of any facts they

might contain." Freeman, L.J.S.C. in Blades and Quinlan v. Atwood (1990), 95 N.S.R. (2d) 348

at 353. The document in question was a statutory declaration that suggested a prior deed was

executed by the grantor without understanding the nature of the document and under undue

influence, and that the declarant's mother intended to renounce the conveyance. No action was

ever commenced to rescind the deed in the eight years after the declaration was put on record.

"If a person considers that they have a claim against a parcel of land, then their proper course of

action is to commence a court action to sustain their claim." Macdonnell, L.J.S.C. in Lemorand

Projects Limited v. Old Sack Holdings Limited and Grace (1987), 80 N.S.R. (2d) 133 at 135. The

statutory declaration in that case claimed an actual interest in the land.

Clearing a Notice of Claim

Judging from the cases, where there is an illegal notice of claim (in the nature of a caveat), you

can ignore it. Obviously the course of prudence is an application to have it struck from the

records. Based on Mr. Justice Freeman's comments, such an application is highly likely to

succeed. He could not recall ever seeing a caveat or a statutory declaration that amounted to a

caveat upheld. A Vendors' and Purchasers Act application is seemingly sufficient even though the

declarant is not notified.



The logic is strong that one person should not be able to unilaterally impair a title by claiming an

interest in it of some kind unless there is specific statutory authority for the claim, as in the

Mechanics' Lien Act or section 5 of the Marketable Titles Act. If you are claiming an interest in

land, proceed to the courts. If you think the land will be sold, get an attachment order or a

restraining order of some kind.

What about valid notices of claim, for example from a widow for an old dower interest that still

exists? Here the usual remedy of a quit-claim deed from the genuine claimant is about all we can

do. If the claim is real, pay up (or at least try to talk the claimant out of it).

As a final comment, I would suggest that the extinguishment provisions of Section 4 (4) of the

Marketable Titles Act will help simplify conveyancing a bit, especially about leftover dower

interests that we know vested more than forty years ago. If we know the husband died before

1959, we no longer care whether he was married whey he conveyed Blackacre in 1951.














































