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Declaration of Conflict  

• This presentation is my own 
• No representations or views expressed 

should be attributed to: 
– Nova Scotia Department of Justice 
– Nova Scotia Barristers’ Society 
– Code of Professional Conduct Committee 

 



The Development of  
 Conflict of Interest Rules 

Judicial 
Regulatory 
(Bar Societies) 



Judicial Development 

• Supreme Court of Canada 
– MacDonald Estate v. Martin  

• [1990] 3 S.C.R. 1235 
– R. v. Neil 

• 2002 SCC 70 
– Canadian National Railway Co. v. McKercher LLP 

• 2013 SCC 39 



MacDonald Estate v. Martin 

• This appeal is concerned with the 
standard to be applied in the legal 
profession in determining what constitutes 
a disqualifying conflict of interest.  The 
issue arose in the context of a lawsuit in 
which a former junior solicitor for the 
appellant transferred her employment to 
the law firm acting for the respondent. 
 
 



Three Competing Values 

• To maintain the high standards of the legal 
profession and the integrity of our system 
of justice 

• A litigant should not be deprived of his or 
her choice of counsel without good cause 

• The desirability of permitting reasonable 
mobility in the legal profession. 



Use of Confidential Information 

• The legal profession has distinguished 
itself from other professions by the sanctity 
with which these communications are 
treated. 

• Stricter possibility of real mischief test 
adopted over probability of real mischief  
 



Two Questions 

• Did the lawyer receive confidential 
information attributable to a solicitor and 
client relationship relevant to the matter at 
hand?   

• Is there a risk that it will be used to the 
prejudice of the client? 
 
 



R. v. Neil 

“What are the proper limits of a lawyer’s 
“duty of loyalty” to a current client in a case 
where the lawyer did not receive any 
confidential information that was (or is) 
relevant to the matter in which he proposes 
to act against the current client’s interest?” 



Duty of Loyalty 

• Conflict of Interest not limited to misuse of 
confidential information 

• Duty of loyalty to current clients includes 
broader principle of avoidance of conflicts 
of interest, in which confidential 
information may or may not play a role 
– Duty to avoid conflicting interests 
– Duty of commitment to the client’s cause 
– Duty of candour 

 
 



Conflicts in R. v. Neil 

• Acting simultaneously for Neil and his 
eventual co-accused 

• Accepting a retainer that required 
evidence of client’s illegal conduct to be 
put before the court at a time when they 
knew he was facing other criminal charges 
related to his paralegal practice, in which 
their firm had had a long-standing 
involvement. 



The Bright Line 

• Cannot represent two current clients 
– Immediate interests are directly adverse 

• Even if the two mandates are unrelated  
– Unless 

• Both clients consent  
• Full disclosure (and preferably independent legal 

advice) 
• Lawyer reasonably believes able to represent each 

client without adversely affecting the other. 
 



CNR v. McKercher LLP 

• Can a law firm accept a retainer to act 
against a current client on a matter 
unrelated to the client’s existing files? 
More specifically, can a firm bring a lawsuit 
against a current client on behalf of 
another client? If not, what remedies are 
available to the client whose lawyer has 
brought suit against it? 



Duty to Clients 

• Former Clients 
– Misuse of Confidential Information 

(MacDonald Estate v. Martin) 
• Current Clients 

– Duty to avoid conflicting interests 
– Duty of commitment to the client’s cause 
– Duty of candour 



Duty to Avoid Conflicting 
Interests 
• Misuse of confidential information 
• Effective representation 

– Bright line rule 
– Substantial risk of impairment 



Scope of the Bright Line Rule 

• Not a rebuttable presumption 
• But not unlimited in application 

– Immediate interests 
• Directly adverse 
• Legal interests 

– Does not condone tactical abuses 
– Does not apply where unreasonable to expect  

lawyer will not concurrently represent adverse 
parties in unrelated legal matters 



Where Bright Line Inapplicable  

• Substantial risk of impaired representation 
– Lawyer’s own interest 
– Lawyer’s duties to 

• Another current client 
• Former client 
• Third Party 



Can I Represent the New Client? 

Are interests directly 
adverse and legal? Tactical abuse? 

Not reasonably expect 
will not act against in 
unrelated matters? 

Substantial risk of 
impaired representation? 

Existing  client 



Duty of Commitment 

• Closely related to duty to avoid conflicts 
• Avoid “soft-peddling” client’s case 
• Avoid undermining lawyer/client 

relationship 
• Avoid suddenly and unexpectedly 

dropping client’s case to avoid conflidt 
– Bar Society rule regarding termination of 

retainers 



Duty of Candour 

• Must disclose any factors relevant to 
ability to provide effective representation 

• General rule - advise an existing client 
before accepting retainer to act against 
even if outside bright line rule 

• Must maintain confidentiality to both 
clients 



Application in CN v. McKercher 

• Retainers legally and factually unrelated 
• No misuse of confidential information 
• Bright Line Rule applies 

– Immediate interests directly adverse 
– Legal interests 
– CN not using tactically 
– Reasonable for CN to expect McKercher 

would not act for Wallace 
 



Application in CN v. McKercher 

• Breached Rule 
– No informed consent 

• Breached duty of commitment by 
terminating retainers 

• Breached duty of candour by failing to 
disclose intention to accept Wallace 
retainer  



Remedy in McKercher 

• Disqualification may be required 
– To avoid risk of improper use of confidential 

information 
– To avoid risk of impaired representation 
– To maintain the repute of the administration of 

justice. 



Code of Professional Conduct 

• 3.4-1 A lawyer must not act or continue to 
act for a client where there is a conflict of 
interest, except as permitted under this 
Code. 



3.4-2 General Prohibition 

• Express or implied consent from all clients 
– Express consent must be fully informed 

• Reasonable belief able to represent each 
client without having a material adverse 
effect upon the representation of or loyalty 
to the other client 

• Cannot represent opposing parties in a 
dispute 
 



Implied Consent 

• May be inferred 
– Government, financial institution, publicly 

traded or similarly substantial entity, or an 
entity with in-house counsel 

– Unrelated matter 
– No relevant confidential information 
– Client commonly consents to lawyers acting 

for and against it in unrelated matters 
 
 



3.4-4 Concurrent representation 
 
• If no dispute in matter of proposed 

representation may act for current clients 
with competing interests 
– Disclosure 
– Consent after independent legal advice 
– Represented by different lawyers 
– Confidential information screening 

mechanisms 
– Withdrawal of all lawyers if dispute develops 

 



3.4-5 to 3.4-10 Joint Retainers 
 
• Advise  

– Asked to act for both 
– No confidential information amongst joint 

clients 
– If conflict develops layer may not be able to 

act for both or all clients and may have to 
withdraw completely 

– If there is a continuing relationship with any 
• Consent 

 
 



Joint Retainers 
Contentious Issues Arising 
• Cannot advise on contentious issues 

– Refer to other lawyers 
– Advise of option to settle by direct negotiation 

• Lawyer does not participate 
• No legal advice required 
• Sophisticated clients 

• Must withdraw if contentious issue not 
resolved 

• May continue to advise one with consent 



3.4-10 to 3.4-11 Former Clients 

• Must not act against former client 
– Same matter 
– Related matter 
– Relevant confidential information that may 

prejudice client 
• Consent 



Relevant Confidential 
Information 
• Lawyer cannot act but firm may if 

– Consent 
OR 
– Interest of justice in circumstances 

• Adequacy of assurances of non-disclosure 
• Adequacy and timing of  non-disclosure measures 
• Prejudice 
• Good faith 
• Alternative counsel 
• Public interest 

 
 



3.4-12 to 3.4-16 Acting for 
Borrower and Lender 
• General Prohibition 

– Exceptions 
• Lending client 
• Vendor take-back mortgage 
• Remote location where no other lawyers 
• Non-arm’s length parties 

– Disclosure 
– Relaxation of Joint Retainer Rules for Lending 

Clients 



3.4-17 to 2.4-26 Lawyer Transfers 

• Application 
– New firm involved in same or related matter 

against former client 
– Interests of clients conflict 
– Transferring lawyer actually possesses 

relevant information 
• Certain exemptions for government 

lawyers 



Lawyer Possesses Relevant 
Confidential Information 
• Law firm disqualified unless 

– Consent 
OR 
– Interest of justice in the circumstances 

• Adequacy and timing of  non-disclosure measures 
• Prejudice 
• Good faith 
• Alternative counsel 
• Public interest 



Possesses Relevant Prejudicial 
but not Confidential Information  
• Transferring lawyer affidavit/declaration 
• New law firm must 

– Notify client and former client of 
circumstances and action under rule 

– Provide the affidavit/declaration 
 



Transferring Lawyer Restrictions 

• Without consent 
– Transferring lawyer must not participate in 

representation of new firm’s client 
– Transferring lawyer must not disclose 

confidential information 
– Members of new law firm must not discuss 

with transferring lawyer 
• Due diligence requirement for adherence 

to rules 



Transferring Lawyer 
“Guidelines” 
1. The screened lawyer should have no involvement in the 
new law firm’s representation of its client. 
2. The screened lawyer should not discuss the current 
matter or any information relating to the representation of 
the former client (the two may be identical) with anyone 
else in the new law firm. 
3. No member of the new law firm should discuss the 
current matter or the previous representation with the 
screened lawyer. 
4. The current matter should be discussed only within the 
limited group that is working on the matter. 



Transferring Lawyer 
“Guidelines” 
5. The files of the current client, including computer files, 
should be physically segregated from the new law firm’s 
regular filing system, specifically identified, and accessible 
only to those lawyers and support staff in the new law firm 
who are working on the matter or who require access for 
other specifically identified and approved reasons. 
6. No member of the new law firm should show the 
screened lawyer any documents relating to the current 
representation. 



Transferring Lawyer 
“Guidelines” 
7. The measures taken by the new law firm to screen the 
transferring lawyer should be stated in a written policy 
explained to all lawyers and support staff within the firm, 
supported by an admonition that violation of the policy will 
result in sanctions, up to and including dismissal. 
8. Appropriate law firm members should provide 
undertakings setting out that they have adhered to and will 
continue to adhere to all elements of the screen. 



Transferring Lawyer 
“Guidelines” 
9. The former client, or if the former client is represented in 
that matter by a lawyer, that lawyer, should be advised 
(a) that the screened lawyer is now with the new law firm, 
which represents the current client, and 
(b) of the measures adopted by the new law firm to ensure 
that there will be no disclosure of confidential information. 
10. The screened lawyer’s office or work station and that of 
the lawyer’s support staff should be located away from the 
offices or work stations of lawyers and support staff working 
on the matter. 

 



Transferring Lawyer 
“Guidelines” 
• 11. The screened lawyer should use associates and 

support staff different from those working on the current 
matter. 

• 12. In the case of law firms with multiple offices, 
consideration should be given to referring conduct of the 
matter to counsel in another office. 



Doing Business with a Client 

• Investment by client when lawyer has an 
Interest (3.4-29 to 3.4-30) 

• Borrowing from client (3.4-31 to 3.4-33) 
• Loans or Mortgages (3.4-34) 
• Guarantees (3.4-35 to 3.4-36) 
• Testamentary Instruments and Gifts (3.4-

37 to 3.4-39) 
• Judicial Interim Release (3.4-40 to 3.4-41) 
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